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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

27th June‟2016 

 

TITLE APPEAL NO. 2/2011 

 

Sri Iswar Bhagawati 

Son of Late Rajanikanta Bhagawati 

Resident of Dagaon 

PO- Chariali, Mouza – Biswanath  

District – Sonitpur, Assam 

--- Appellant/ Plaintiff 

-Vs-   

Sri Subhan Bhagawati 

Son of Late Rajanikanta Bhagawati 

Resident of Dagaon 

PO- Chariali, Mouza – Biswanath  

District – Sonitpur, Assam 

--- Respondent/ Defendant 

1. Smt. Putuli Borthakur 

Wife of Sri Golap Borthakur 

Resident of Nizbihaguri 

PO- Bihaguri, Mouza – Bihaguri 

District – Sonitpur, Assam 

2. Smt. Lahori Sarmah 

Wife of Sri Dwijen Sarmah 

Resident of Madhupur 

PO- Chariali, Mouza – Biswanath  

District – Sonitpur, Assam 

3. Smt. Sewali Sarmah  

Wife of Sri Tarun Sarmah ( Bulu) 

Resident of Dekargaon 

PO- Dekargaon, Mouza – Halleswar 

District – Sonitpur, Assam 

4. Smt. Dipali Bhagawati  

Daughter of Late Rajanikanta Bhagawati 
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Resident of Dagaon 

PO- Chariali, Mouza – Biswanath  

      District – Sonitpur, Assam 

   

---Proforma Respondents/ Defendants 

  

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 07-12-2010 passed by the learned Munsiff, Biswanath Chariali in Title Suit 

No.1 of 2006, dismissing the suit of the appellant/plaintiff, came for final hearing on 

03-06-2016. 

 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 
JUDGMENT 

 

(1) This appeal has been preferred against the Judgment and Decree dated 07-

12-2010 passed by the learned Munsiff, Biswanth Chariali, in Title Suit No. 1 of 

2006, whereby the plaintiff‟s suit was dismissed.  

 

Case of the Plaintiff in the Original Suit: 

(2) The appellant as plaintiff instituted the Title Suit against the defendants 

seeking declaration of right, title and interest of the plaintiff and the proforma 

defendants upholding 1/6th share of plaintiff and of the proforma defendants in the 

suit land described in schedule „A‟ and for partition, separate possession and for 

further declaration that the registered gift deed No.1081/88 and 1082/88 described 

in schedule „B‟ as fraudulent null and void with cancellation thereof and for 

permanent injunction.    

 

(3) The parties to the suit are siblings and children of (L) Rajani Bhagawati. He 

expired on 19-01-90 and on 14-08-2004 the mother of the plaintiff, defendant and 

proforma defendants expired. After her death the plaintiff, defendant and the 
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proforma defendants became the joint owners of her share of properties by right of 

inheritance each were eligible for 1/6th share in the whole undivided landed 

properties left by their deceased father and mother. Despite several requests by the 

appellant/plaintiff, the defendant refused to make amicable partition of their 

undivided properties. On 05-03-2005 he again made the request in presence of 

Tilok Bhagawati, Deben Bhagawati, Chida Bhagawati and Santanu Bhagawati but 

the defendant declined again. On 28-04-2004 the appellant/plaintiff applied for 

mutation of his name along with defendant and sister Dipali Bhagawati in respect of 

land under periodic patta No.60 situated at Garahagi. Then he came to know for 

the first time that the respondent had mutated his name. On enquiry the 

respondent/defendant told him that during the lifetime of their father he had gifted 

all his properties to the plaintiff and the defendant through two registered gift 

deeds.  

 

(4) On 17-05-08 Appellant/plaintiff obtained certified copy of the Registered Gift 

Deed No.1081/1988 and 1082/1988 and saw that Registered Gift Deed 

No.1081/1988 dated 16-05-88 Rajani Bhagawati gifted the defendant land 

measuring 3B-3K-15L under dag No.555, 1B out of 3B-2K-16L under dag No.352, 

2B-4K-6L under Dag No.556, 4K-12L under Dag No.557, 2B-4K-6L under Dag 

No.554, 2B-3K-2L under Dag No.326, 2B-13L out of 4B-1K-6L under Dag No.384, 

1B-4K-11L under Dag No.29 (i.e) total 14B-1K-10L covered by PP No.86 situated at 

Kamargaon, Mouza-Biswanath and land measuring 3B-2K-1L under Dag No.722 

covered by P.P.No.304 situated at Lehugaon under Biswanath Mouza and land 

measuring 4K-15Ls out of total land 1B-2K-6Ls under Dag No.51, 2K-16L under Dag 

No.81, 4K-3Ls under Dag No.126 covered by PP No.95, situated at Bamgaon and 

land measuring 2B-18L under Dag No.108 covered by PP No.214 situated at 

Bamgaon and land measuring 3K-10Ls out of 1B under Dag No.391 covered by PP 
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No.165 situated at Gorehagi and land measuring 4B out of 29 Bighas under Dag 

No.27 covered by PP No.21 situated at Baghmora and land measuring 2B-3K under 

Dag No.251 covered by PP No.190 situated at Kamargaon, total 27B-4K-17Ls 

including all homes standing theeon.  

 

(5) Vide Registered Gift Deed No.1082/1988 dated 16-05-88 Rajani Bhagawati 

gifted the appellant/plaintiff 1B-2K-10Ls out of total 29 B of land under Dag No.27 

covered by PP No.21 situated at village Baghmara and land measuring 4 B out of 

total land of 17B-9Ls under Dag No.398, 4 Kathas ( southern side) out of 1B-3K-

12Ls under Dag No.557 covered by PP No.86, situated at Kamargaon and 1B of 

land under Dag No.799 covered by PP No.304 situated at Lehugaon under 

Biswanath Mouza, total 7B-1K-10Ls. Plaintiff claimed that he and the profoma-

defendants had no knowledge about the said gift deeds prior to 17-05-05. Hence, 

the defendant has fraudulently procured the said two documents from his father 

with a view to deprive the plaintiff and the profoma- defendants from the properties 

of their father. Moreover, the gift was not actually accepted by the plaintiff and the 

defendant and the possession of the land and house shown as gifted to the parties 

were not delivered to them at any point of time. Hence, the suit was instituted.  

 

Case of the Defendant & Profoma-Defendants in the Original Suit: 

(6) They contested the suit by filing their written-statement and claimed that the 

suit is not maintainable, that the suit is barred by limitation, and that the suit is bad 

for non-joinder of necessary parties. They averred that (L) Rajani Bhagawati 

normally used to live with the respondent/defendant Subhan Bhagawati as the 

plaintiff used to live separately and never maintained a relation with his parents. 

Their father Rajani Bhagawati during his life time voluntarily gifted 31B-4K-10L of 

land to defendant by executing registered Gift Deed No.1081 dated 16-05-88 and 

also executed Regd. Gift deed No.1082 dated 16-05-88 in favour of the 
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appellant/plaintiff for 7B-1K-10L of land. Witnesses Sri Jiten Bora & Sri Atul Sharma 

were present when the deeds were registered. The plaintiff and the defendant were 

also present and acknowledged and accepted the respective gifts and also took 

delivery of physical possession of the properties. Thereafter, on 15-06-88 (L) Rajani 

Bhagawati made a declaration in writing in presence of the plaintiff Sri Iswar 

Bhagawati, Sri Debewswar Bhagawati and Sri Tilak Bhagawati by which some other 

landed properties as described in the schedule „B‟ of the written-statement. This 

properties are not included in schedule „A‟ of the plaint & which all the siblings have 

undivided 1/6th share each in the said properties. It was denied that appellant didn‟t 

have knowledge about the gift deeds and came to know for the first time on 17-05-

2005. Therefore, the suit is barred under Article 58/64/65/113 of Limitation Act and 

under the above premises the contesting defendants have prayed for dismissing the 

suit along with cost.     

 

(7) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1) Whether there is cause of action for the suit? 

2) Whether the suit is barred by limitation? 

3) Whether there is suit is maintainable in its present form? 

4) Whether the suit is bad for non-joinder of necessary parties?  

5) Whether the plaintiff has got right, title and interest over the suit land?  

6) Whether the plaintiff is entitled to the partition as prayed for?  

7) Whether the registered gift deed No.1081/1988 and 1082/1988 is null and 

void and liable to be cancelled? 

8) Whether the plaintiff is entitled to the decree as prayed for?  

9) To what relief/reliefs the plaintiff is entitled? 
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(8) The plaintiff Sri Iswar Bhagawati adduced evidence as PW-1. Plaintiff-side 

also forwarded the evidence of Deben Bhagawati as PW-2 and Tilak Bhagawati as 

PW-3. PW1 exhibited the following documents – 

a. Exhibit 1 to 7: Jamabandi Copies. 

b. Exhibit 8: Certified Copy of Registered Gift Deed No.1081/88.  

c. Exhibit 9: Certified Copy of Registered Gift Deed No.1082/88. 

d. Exhibit 10 & 11: Order of Circle Officer 

The principal defendant Sri Subhan Bhagawati examined himself as DW1. 

Defendant-side adduced the evidence of the Profoma defendant No.4 Smt. Dipali 

Bhagawati as DW-2, Sri Jiten Bhagawati as DW-3, Sri Dilip Sharma as DW-4 and Sri 

Jiten Bora as DW-5. DW1 exhibited four documents – 

a. Exhibit A: Family Arrangement executed by father of the parties. 

a. Exhibit B: Plaint. 

b. Exhibit C: Original Regd. Gift Deed No.1081 dated 16-05-88. 

c.  Exhibit D: original Regd. Gift Deed No.1081 dated 16-05-88. 

 

Grounds for Appeal: 

(9) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff dismissed the suit of the appellant/plaintiff. Being aggrieved 

with the Judgment and decree passed by the trial court the Appellant/plaintiff 

preferred this appeal against decision in all the issues, except issue no.4. It was 

claimed that due to non-framing of vital issues in respect of fraud and undue 

influence the ld. Court below has committed wrong in deciding the suit. It was also 

alleged that while it was proved that at the time of execution of the aforesaid two 

Gift Deeds Rajani Kanta Bhagawati was not the sole owner and possessor of the 

lands mentioned in said two Gift Deeds as the family partition/arrangements that 

took place while his grand-father Late Durgeswar Bhagawati was alive, and that, 

the official partition between the brothers of the plaintiff‟s father took place only in 
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the year 1990, therefore, his father couldn‟t have  gifted the property to defendant. 

Vide Gift Deed No.1081/88 14 Bighas 1 Katha 10 Lessas of lands were gifted away. 

It was also alleged that the ld. Court below ought to have held in Issue No.7 that 

the family arrangement dated 15-04-1968 (Ext.C) being an unregistered document 

has no force in the eye of law and not valid. That while it was proved that the two 

registered Gift Deeds mentioned in the suit were not executed and registered as per 

written declaration of Rajani Kanta Bhagawati and this Deeds were executed at his 

very old age when he was residing with the defendant/respondent.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

(10) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. The 

issue no.1-3 & 5-9 are perused & discussed and for better understanding some of 

the issues originally clubbed together may have been discussed & decided 

separately herein below.  

 

ISSUE NO.7: Whether the registered gift deed No.1081/1988 and 

1082/1988 is null and void and liable to be cancelled? 

(11) This issue was framed because the appellant/plaintiff had claimed that 

registered gift deed No.1081/1988 and 1082/1988 was not executed by their father 

(L) Rajani Bhagawati with his free will and consent and at the relevant time (L) 

Rajani Bhagawati was old enough and his mental capacity diminished and the 

defendant exercising undue influence upon his father & got the said two gift deeds 

executed. Therefore, it was prayed that the gift deeds be declaring it null and void 

and prayed for its cancellation. 

 

Decision in the Impugned Judgment: 

(12) Ld. Trial Court observed that the plaintiff/appellant had challenged the 

legality & validity of the gift deeds on two grounds – firstly, (L) Rajani Bhagawati 
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did not execute the gift deeds with his free will and consent and at the relevant 

time Rajani Bhagawati was old enough and his mental capacity diminished and the 

defendant exercised undue influence upon his father & got the said two gift deeds 

executed; secondly, at the time of execution of the gift deeds there was no partition 

of the ancestral property against Rajani Bhagawati and his co-sharers, as such (L) 

Rajani Bhagawati without partition could not legally execute the said deeds.  

 

(13) During cross-examination the plaintiff as PW1 stated that the suit land and 

other landed properties belonging to Rajani Bhagawati and his four brothers were 

not officially partitioned till 1994. He also stated that he was living separately, but in 

the same house. He also stated that the ancestral properties were partitioned as 

per family settlement amongst his father and his four brothers and that they are 

possessing and enjoying their own share without any conflict. Thus, ld. Munsiff held 

that from the evidence of PW-1 it is seen that there was a mutual partition of the 

ancestral properties amongst the plaintiff‟s father Rajani Bhagawati and his four 

brothers (Ext.C), that being so, it cannot be held that without any partition Rajani 

Bhagawati executed the gift deeds. It was also observed by the Court that there is 

no evidence to hold that the said two gift deed covers the land which fell in the 

share of the brothers of (L) Rajani Bhagawati.  

 

(14) Ld. Trial Court further observed that the defendants have not denied the 

execution of the said two deeds however, perusal of the gift deeds shows (L) Rajani 

Bhagawati donated 27 Bighas, 4 Kathas and 17 Lessas of land in favour of the 

respondent/defendant Sri Sobhan Bhagawati & only 7 Bigha 1 Katha 10 Lessas of 

land in favour of the appellant/plaintiff. DW-5 Sri Jiten Bora is one of the attesting 

witness of Ext.D and Ext.9 & he deposed that on 16-05-88 Rajani Bhagawati 

executed this deeds in his presence and were registered. DW-4 Dilip Sharma also 

affirmed that in Ext.D he had put his signature. He stated that the executant Rajani 
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Bhagawati was identified by him & Sri Atul Sharma and that at the time of 

execution of the said gift deeds (L) Rajani Bhagawati was in sound health and mind 

and executed the same in his free will. Thus, ld. Trial Court held that it is clear that 

(L) Rajani Bhagawati voluntarily executed the said two gift deeds & absence of the 

plaintiff at the time of execution of the Ext.9 does not make the same illegal.  

 

(15) Ld. Trial Court also held that the defendant Sri Subhan Bhagawati is 

possessing the entire landed properties gifted by his father, whereas, so far the 

land mentioned in Ext.9 it is abundantly clear from the evidence on record that the 

same was not put into possession of the plaintiff and he has not occupied the land 

during life time of (L) Rajani Bhagawati. Hence, the Regd. Gift Deed No.1082/88 

(Ext.9) executed in favour of the plaintiff by his father (L) Rajani Bhagawati 

becames void for non-delivery of possession and non-acceptance by the plaintiff. In 

the light of the above discussion, it was held that Gift Deed No.1081/1988 is not 

illegal and void but Ext.9 is i.e. Regd. Gift Deed No.1082/1988 is void.     

 

Arguments Forwarded: 

(16) Ld. Counsel for appellant argued this issue from two point, firstly, the gift 

deeds are invalid because defendant has fraudulently procured the said two 

documents from his father, and secondly it was agitated that if ld. Court came to 

the view that no fraud was played then both the gift deeds should have been 

declared valid, but instead the trial court had wrongly  held that the Gift Deed 

No.1082/1988 (gift to plaintiff/appellant) was void because of non-delivery of 

possession and non-acceptance by the appellant/plaintiff. He argued that the 

appellant is guided by Hindu law and under Hindu law delivery & acceptance is not 

essential ingredient for a valid gift. It was also argued that for a gift deed to be 

valid atleast two attesting witnesses are required and its absence the deed is not 

valid and liable to be cancelled. In support of his case he relied on the decision of 
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Hon‟ble Gauhati High Court in Golap Borah & Anr. Vs. Korneswar Borah & Anr., 

(2015) 4 GLR 188 wherein it was held that if a Gift Deed is not attested by atleast 

two attesting witnesses then it is not a valid gift deed and therefore, would not 

confer any title to the done in respect of immovable property. Reliance was also 

made on Hon‟ble Gauhati High Court observation in Sufia Khatun & Ors. Vs. 

Bhoimuddin Seikh & Anr., 2011 (2) GLT 1007 wherein s.23 Transfer of Property Act 

was discussed and it was observed that for a valid Gift Deed atleast two attesting 

witnesses is compulsory and also examination of one of the attesting witnesses. Ld. 

Appellant counsel also refereed to Allahabad High Court decision in Ramu Mahabir 

Vs. Ghurhoo Samu, AIR 2006 All. 273, wherein it was observed that when an old 

illiterate lady was residing with her nephew and the latter was in dominating 

position being his nephew, and where the lady had transferred her whole property 

to the nephew and left nothing for her children, in such circumstances, the 

defendant vendee has the initial burden to prove that the deed was valid and has 

been executed in all fairness and bonafide and not otherwise influenced by any 

fraud or misrepresentation. Not much argument was forwarded on behalf of 

respondents. 

 

My Opinion: 

(17) Perusal of the decision of ld. Trial Court as regards to this issue shows that it 

came to the conclusion that both the gift deeds were properly executed by the 

father of the parties, however, because non-delivery of possession and non-

acceptance by the appellant/plaintiff the Gift Deed No.1082/1988 becomes void. As 

the validity of the Gift Deed has again been challenged on three grounds – (i) When 

the gift deeds were executed the ancestral property was not partitioned between 

father of the parties and his brothers, thus, he couldn‟t have rightfully executed the 

gift deeds (ii) Taking advantage of his dominating position over their old father the 
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defendant got the gift deeds executed. (iii) The gift deeds have signature of only 

one attesting witness, and therefore, not valid as per law 

 

(18) I first take-up the question whether the executor of the gift deeds had a 

valid right to gift away the ancestral properties in view of the fact that even though 

their grandfather had made a family settlement amongst his sons but it was 

unregistered and properties were not partitioned at the time of execution of the gift 

deeds. At the onset it is essential to clarify that it is not compulsory that a family 

arrangement should be in writing or should be registered. Its registration is 

essential only under certain specific situations. We may refer to the decision of the 

Apex Court in Tek Bahadur Bhujil Vs. Devi Singh Bhumji & Ors., AIR 1966 SC 292 

where the Apex Court held that that the family arrangement can be arrived at orally 

and its terms may be recorded in writing as a memorandum of what had been 

agreed upon between the parties. Such memorandum need not be prepared for the 

purpose being used as a document on which future title of the parties to be 

founded and if such memorandum is prepared as record of what had been agreed 

upon so that there is no hazy notions about it in future, the same is not required to 

be registered. Perusal of the material available on record, including the evidence of 

plaintiff as PW1 shows that there was no dispute between (L) Rajani Bhagawati & 

his brothers regarding the family arrangement & settlement. Therefore, it was not 

essential to be registered, though it is a different matter that they got it partitioned 

in the year 1990. Based on this family settlement (L) Rajani Bhagawati allegedly 

gifted the properties to plaintiff and defendant. If (L) Rajani Bhagawati would have 

encroached into the property of his brothers who would have had the locus standi 

to object? Definitely that right was with the brothers of (L) Rajani Bhagawati if he 

would have gone beyond the family arrangement and perusal of record shows that 

there is no such objection raised by the brother of (L) Rajani Bhagawati and the 
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jamabandi copy‟s shows that the partition was done amongst the brothers. Thus, 

this grievance of the appellant is not acceptable that the gift deed couldn‟t have 

been executed when the family settlement between (L) Rajani Bhagawati and his 

brothers was not registered and the partition was not yet done. Pertinent to 

mention that partition was actually done between the brothers in the year 1990-

1991, as seen from Ext.1-7 (jamabandi copies). 

 

(19) Next I will be taking-up the question whether the gift deeds were executed 

by (L) Rajani Bhagawati due to fraud played by the respondent Sri Subhan 

Bhagawati or because the respondent being in a dominant position over the (L) 

Rajani Bhagawati had got the deeds executed. I have minutely gone through the 

decision of Hon‟ble Allahabad High Court in Ramu Mahabir Vs. Ghurhoo Samu 

(Supra). It is essential to point out that the decision of Hon‟ble Court in this case is 

an obiter dictum and not a ratio decidendi. Therefore, I will go by the established 

principle of law that the burden of proof lies on the party who claims the existence 

of a fact and not proving which will be unfavorable to them. Perusal of the 

evidences shows that the attesting witness examined was Shri Atul Sarma and he 

stated that that (L) Rajani Bhagawati was fit and fine when he executed the gift 

deeds. Interesting to note that in the plaint the plaintiff/appellant claimed that the 

profoma defendants also had no knowledge about the gift deeds, whereas, profoma 

defendants in their written-statement had supported the case of the defendant and 

stated that their father had infact executed the gift deed. It was also stated that the 

defendant got bigger part of the property as gift because he was taking care of the 

agriculture, of the parents, an unmarried sister, etc. Pertinent to mention that when 

a party to a suit claims that fraud has been committed than they have to prove it as 

per the jurisprudence of criminal law, same being, „beyond all reasonable doubt‟. 

Reference may be made to the decision of the Privy Council in ALN Narayanan 
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Chettyar & Anr. Vs. Official Assignee, High Court Rangoon & Anr, (25) AIR 1941 PC 

93 wherein it was held that, “fraud like any other charge of a criminal offence 

whether made in civil or criminal proceedings, must be established beyond 

reasonable doubt.” Pertinent to mention that this decision had been one of the 

cornerstones while deciding civil suits where „fraud‟ is an element. Perusal of the 

evidences forwarded by the appellant failed to prove beyond all reasonable doubt 

that any fraud or undue influence was used on (L) Rajani Bhagawati and the gift 

deeds was executed. 

 

(20) Coming to the final question whether the gift deeds are invalid because it has 

only one attesting witness. S.123 Transfer of Property Act says that, “For the 

purpose of making a gift of immovable property, the transfer must be effected by a 

registered instrument signed by or on behalf of the donor, and attested by at least 

two witnesses.” Though the respondent & profoma-respondents claimed in their 

written statement that witnesses Sri Jiten Bora & Sri Atul Sharma were present 

when the deeds were registered, however, closely perusal of the gift deeds (Ext.8, 

9, A & B) shows that there is only one attesting witness, same being, Shri Atul 

Sarma. Therefore, it is absolutely clear that the Gift Deeds are invalid in the eyes of 

law as there is only one attesting witness, and not two, as required u/s 123 

Transfer of Property Act. Under the circumstances the question of being in 

possession or not does not arise. 

 

(21) In view of the above discussion, the decision of the learned trial court is 

modified and it held that both the Gift Deeds (Gift Deed No.1081/1988 and 

1082/1988) are invalid due to attestation by only one witness. Therefore, the issue 

no.7 is settled in favour of the appellant/plaintiff. 
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ISSUE NO.5: Whether the plaintiff has got right, title and interest over 

the suit land?  

(22) The plaintiff/appellant claimed 1/6th share in his parental property after 

cancellation of the registered gift deeds executed by her father. 

 

Decision in the Impugned Judgment: 

(23) Ld. Trial Court held that the plaintiff, principal defendant and the profoma- 

defendants are Class-I legal heirs of (L) Rajani Bhagawati as per Hindu Succession 

Act, 1966. Therefore, each of them inherited the landed properties of (L) Rajani 

Bhagawati to the equal extent (i.e.) each of them is entitled to 1/6th share in their 

ancestral property. Thus, in view of the findings arrived at Issue No.7, it was held 

by ld. Munsiff that except the land gifted to the defendant Sri Sobhan Bhagawati by 

Rajani Bhagawati vide Gift Deed No.1081/1988, the plaintiff, defendant and the 

profoma- defendants have right, title and interest to the extent of 1/6th share in the 

remaining land left by (L) Rajani Bhagawati. However, the plaintiff has not included 

all the remaining lands left by (L) Rajani Bhagawati except the land mentioned in 

the gift deeds. Thus, appellant/plaintiff has no share in the land mentioned in Gift 

Deed No.1081/1988.  

 

Arguments Forwarded: 

(24) Case of the respondent is that the appellant has 1/6th share in all the other 

properties of their father (L) Rajani Bhagawati except the land mentioned in the gift 

deeds. Thus, appellant/plaintiff has no share in the land mentioned in Gift Deed 

No.1081/1988. On the other hand the case of the appellant is that the respondent 

has 1/6th share in all the properties of (L) Rajani Bhagawati, and more specifically, 

asked for the same in regards to the suit-land as it has been denied to him. 
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My Opinion: 

(25) I begin my discussion in this issue by mention that in issue no.7 it was held 

that that both the Gift Deeds (Gift Deed No.1081/1988 and 1082/1988) are invalid 

due to attestation by only one witness. There is no denial by the respondent & 

profoma-respondents that the suit-land is an ancestral property of the contesting 

parties, only point of contention was because appellant claimed 1/6th share therein 

by way of inheritance, whereas the respondents denied in view of the gifting of the 

property by their father to respondent. However, when it has been held that in 

issue no.7 that the gift deeds itself are invalid, the objection of the respondent & 

profoma respondent does not find substance. Thus, the decision of the learned trial 

court is reversed and it is held that appellant/plaintiff has right, title and interest 

over the suit land to the extent of his 1/6th share. 

 

ISSUE NO.1: Whether there is cause of action for the suit?  

(26)   This issue was framed because the defendant/respondent had claimed 

that there is cause of action for the suit. During argument none of the parties 

forwarded any argument regarding this issue, however, I deem it fit to peruse this 

issue so that it doesn‟t become bone of contention in a future date. 

 

 Decision in the Impugned Judgment: 

(27) Ld. Trial Court held that cause of action means the bundle of facts which if 

proved, the plaintiff is entitled to get relief as prayed for in the plaint. In view of the 

discussion and decision arrived at Issue No.7 and 5 it is clear that the deeds 

challenged by the plaintiff cannot be said to be executed by (L) Rajani Bhagawati 

under undue influence or by practicing fraud upon him. On the other hand, the 

plaintiff has no any right, title and interest in the land mentioned in land gifted by 

(L) Rajani Bhagawati to defendant Sri Subhan Bhagawati, and thus he cannot claim 
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any share thereon.  Although the plaintiff has 1/6th share in the remaining landed 

property left by (L) Rajani Bhagawati, however, he has not mentioned all such other 

properties in the schedule of the plaint. Thus, it was held that there is no cause of 

action for the suit.  

   

My Opinion: 

(28) Cause of action is a bundle of fact that one party claims and the other party 

denies, either wholly or partially. It is important so that the other side and the Court 

know when the alleged violation of the civil rights of the plaintiff was deemed to 

happen. The term „cause of action‟ was given a judicially settled meaning in 

Rajasthan High Court Advocate Association VS Union of India, AIR 2001 SC 416 

wherein it was held that, “In the wider sense it means the necessary conditions for 

the maintenance of the suit, including not only the infraction of the right, but the 

infraction coupled with the right itself. Compendiously the expression means every 

fact which it would be necessary for the plaintiff to prove, if traversed, in order to 

support his right to the judgment of the Court. Every fact which is necessary to be 

proved, as distinguished from every piece of evidence which is necessary to prove 

each fact, comprises in cause of action. It has to be left to be determined in each 

individual case as to where the cause of action arises.” In the present suit, the 

plaintiff claimed his right to 1/6th share in his father‟s property was violated when 

he was denied his claim of share in the suit-land due to the existence of the alleged 

gift deeds. The respondent denied that such a violation of civil right of appellant 

ever happened because the gift deed was duly executed by their father as per 

provisions of law. Therefore, it is seen that there is necessity of adjudication of 

matter between the parties. Thus, in view of the above discussion, the decision of 

the learned trial court is reversed and issue no.1 is settled in favour of the plaintiff.  
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ISSUE NO.2: Whether the suit is barred by limitation?   

(29) This issue was framed because the defendant/respondent claimed that the 

plaintiff/appellant had knowledge of the gift deed in 1988 itself and not in 2005, 

and therefore, the period of limitation for challenging the gift deeds is over and has 

now become time-barred. No argument was forwarded by either side on this issue, 

however, this being a very decisive issue it is taken-up herein below. 

 

Decision in the Impugned Judgment: 

(30) The trial court clubbed this issue & issue on „cause of action‟ together as he 

felt that they are related to each other. It was observed that limitation period is 

always counted from the date of cause of action. After holding that there is no 

cause of action ld. Trial Court held that as there is no cause of action for the suit 

and therefore, the question of limitation too becomes inconsequential.    

 

My Opinion: 

(31) At the outset it is essential to point out that decision on „limitation‟ is not 

attached to the decision on „cause of action‟ and both are independent of each 

other. The prayer for cancellation of Gift Deed is governed by Article 59 Limitation 

Act & partition is governed by is governed by Article 110 Limitation Act. Thus, the 

suit has to be filed within 3 years from date of knowledge of the Gift Deed as the 

whole dispute arose from there. So, the question arises when did appellant came to 

know about the Gift Deeds. In the plaint appellant claimed that he and the 

profoma-defendants had no knowledge about the said gift deeds prior to 17-05-05, 

whereas, the profoma-defendants stated that when the deeds were registered 16-

05-88 the appellant/plaintiff and respondent were present. PW-2 Deben Bhagawati 

and PW-3 Tilak Bhagawati are (L) Rajani Bhagawati‟s brothers and they deposed 

that they had no knowledge about the Gift Deeds until plaintiff/appellant informed 

them in 2005 about it when he came to know too. The attesting witness DW5 Atul 
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Sarma stated that appellant/plaintiff was present when the Gift Deeds were 

executed and during cross-examination he stoically stood by his evidence. Profoma 

defendant No.4 DW3 Smt. Dipali Bhagawati deposed that all of them knew about 

the Gift Deed when it was executed.  

 

(32) Thus, perusal of the evidences shows that both sides have led equally strong 

evidence in support of their case, appellant claiming knowledge from 17-05-05 & 

respondent‟s claiming plaintiff had knowledge about the gift deeds since 1988. 

Pertinent to mention that the original gift deed by which plots of land was gifted to 

appellant/plaintiff was not in custody of plaintiff/appellant but in that of the 

respondent/defendant. It was the respondent who exhibited it as Ext.B & not the 

appellant. So, now the question arises which one is more probable? Is it possible 

that plaintiff/appellant allowed his estrangled brother to hold-on to his Gift Deed for 

17 years, sits quietly for the same period of time and then suddenly decides to 

claim his „rights‟ after a long slumber of 17 years? Or is it more probable that he 

didn‟t know about the Gift Deed and after their mother‟s death in 2004 he decided 

to ask for his share and then he came to know about the Gift Deeds? Logically, the 

second scenario appears to be more probable. 

 

(33) Thus, in view of the above discussions I am of the opinion that 

preponderance of probability points the fingers in the direction that the appellant 

came to know about the Gift Deeds only on 17-05-05. If that is the case, the suit is 

within the period of limitation. Thus, decision of the learned trial court is reversed 

and issue no.2 is settled in favour of the plaintiff/appellant.  

 

ISSUE NO.3: Whether the suit is maintainable in its present form? 

(34) Defendant/respondent had challenged the maintainability of the suit on the 

ground that as two other plots of land has not been mentioned for partition, 
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therefore, suit is not maintainable u/s 34 Specific Relief Act. It was also claimed 

that the suit is not maintainable u/s 5 Specific Relief Act.  

 

Decision in the Impugned Judgment: 

(35) Ld. Trial Court had discussed this issue along with issue no.6, 8, & 9 and 

came to the sudden conclusion that in view of the pleadings arrived at the 

foregoing issues, the suit is not maintainable and the plaintiff is not entitled to get 

any relief in the suit as prayed for.  

 

Arguments Forwarded: 

(36) Not much argument was forwarded by appellant-side on this issue, except he 

cited the decision of Madhya Pradesh High Court in Dhapibai & Anr. Vs. Tejubai & 

Ors., AIR 2013 Madhya Pradesh 149 wherein it was held that, “…partition maybe 

partial either in respect of property or in respect of the person making it. It is open 

to the members of the joint family to make a division and severance of interest in 

respect of a part of joint estate.” The respondent-side didn‟t forward any argument 

on this issue. 

 

My Opinion: 

(37) S.5 Specific Relief Act deals with recovery of specific immovable property and 

it reads as follows, “A person entitled to the possession of specific immovable 

property may recover it in the manner provided by the Code of Civil Procedure, 

1908.” S.34 Specific Relief Act deals with discretion of court as to declaration of 

status or right and it reads as follows, Any person entitled to any legal character, or 

to any right as to any property, may institute a suit against any person denying, or 

interested to deny, his title to such character or right, and the court may in its 

discretion make therein a declaration that he is so entitled, and the plaintiff need 

not in such suit ask for any further relief. Provided that, no court shall make any 



 

Page 20 of 21 

 

 

such declaration where the plaintiff, being able to seek further relief than a mere 

declaration of title, omits to do so. In light of this quoted provisions of law I 

perused the plaint and failed to find any material which makes the suit not 

maintainable under this provisions or any other provision of law. It is true that the 

appellant didn‟t claim partition of all the properties but only the suit-land. However, 

this doesn‟t become a disqualification because a party may want partition of 

particular property only if it‟s under controversy. As cited by ld. Counsel for 

appellant, in Dhapibai & Anr. Vs. Tejubai & Ors. (Supra) the same view was held. In 

view of the above discussion, decision of the learned trial court is reversed and 

issue no.3 is settled in favour of the plaintiff/appellant. 

 

ISSUE NO.6: Whether the plaintiff is entitled to the partition as prayed 

for? 

ISSUE NO.8: Whether the plaintiff is entitled to the decree as prayed for?  

ISSUE NO.9: To what relief / reliefs the plaintiff is entitled?   

 

Decision in the Impugned Judgment: 

(38) Ld. Trial Court held that in view of the pleadings arrived at the foregoing 

issues, the suit is not maintainable and the plaintiff is not entitled to get any relief 

in the suit as prayed for.  

 

My Opinion: 

(39) In view of the fact that the decision of ld. Trial court in issue no.5 & 7 has 

been reversed and it is held that the plaintiff/appellant does have right, title and 

interest over the suit-land to the extent of his 1/6th share, the logical conclusion is 

that the appellant/plaintiff is entitled to partition for his 1/6th share in the suit-land 

(Schedule-A), alongwith a decree for cancellation of the Gift Deeds (Schedule-B). 

The plaintiff/appellant is also entitled to a decree for injunction as prayed for. 

Therefore, the decision of the learned trial court is reversed and issue no.6 & 8 is 



 

Page 21 of 21 

 

 

settled in favour of the plaintiff/appellant. As to issue no.9, it is held that 

plaintiff/appellant is not entitled to any other relief/reliefs. 

   

(40) In view of the above discussions and decisions, the impugned judgment and 

Decree dated 07-12-2010 passed by the learned Munsiff, Biswanth Chariali, in Title 

Suit No 1 of 2006 is set-aside.  

 

(41) The Gift Deed No.1081/1988 and Gift Deed No.1082/1988 ((Schedule-B), 

both dated 16-05-1988, shall stand cancelled and the concerned authority to do the 

needful for compliance of this order. 

 

(42) Prepare a preliminary decree directing the District Collector to partition the 

suit land (Schedule-A) as per the provisions of law so that the appellant/plaintiff 

gets his 1/6th share in the same. A final decree shall be drawn after report from the 

District Collector is received. 

 

(43) Prepare a decree accordingly. 

 

(44) Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 27th June‟2016. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 




